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INTERNATIONAL LAW: ITS PRESENT AND FUTURE 

In entering upon the publication of a new journal, professedly 
designed not only to advance the knowledge of, but also to improve, 
the principles of international law, it is not inappropriate to make an 
estimate of the present state of the system and to consider its future 
needs. 

There are two modes in which international law may be developed. 
The first is the general and gradual transformation of international 
opinion and practice; the second is the specific adoption of a rule of 
action by an act in its nature legislative. The operation of the former 
mode is often difficult to foUow in its details, but its effects are potent 
and undeniable. Perhaps its clearest and most precise application 
may be found in the opinion of the Supreme Court of the United States 
in the case of the Spanish fishing-smacks, the Paquete Habana and the 
Lola,' which were seized by American cruisers during the war between 
the United States and Spain, with a view to their confiscation as 
enemy's property. The Supreme Court, however, held that they were 
not subject to condemnation, on the ground that coast fishing vessels, 
unarmed and honestly pursuing the peaceful calling of catching and 
bringing in fresh fish, were exempt from capture as prize of war. In 
reaching this conclusion, the court considered the question whether 
the exemption was merely a matter of "comity," or whether it was 
a matter of legal right to which the court was bound to give effect. In 
behalf of those who sought the condemnation of the vessels, authority 
dating back nearly a himdred years, was cited, to the effect that the 
exemption was only a matter of "comity;" but the court, pointing 
to later practice, declared that the period of a himdred years was 
"amply sufficient to have enabled what originally may have rested 
in custom or comity, courtesy or concession, to grow, by the general 
assent of civilized nations, into a settled rule of international law." 
And the court quoted a statement of Sir James Mackintosh to the 

' The Paguete Habana, 175 U. S. 677. 
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eifect that as mitigations of the rules of war "received the sanction 
of time," they were "raised from the rank of mere usage" and became 
"part of the law of nations." 

It would not be difficult to cite other illustrations of the recent 
development of international rxiles of conduct by the gradual transform- 
ation of opinion and practice. But the past century has been specially 
distinguished by the modification and improvement of international law 
by what may be called acts of international legislation. By the congress 
of Vienna, in 1815, rules wereadopted,theeffectofwhichhas been world- 
wide, with regard to the navigation of international rivers. By the 
same congress and the congress of Aix-la-Chapelle, the grades of diplo- 
matic representation were established. Yet more remarkable as 
an act of legislative aspect was the declaration on maritime law made 
by the congress of Paris of 1856. Three out of the four rules embraced 
in the declaration are now universally acknowledged as rules of inter- 
national, either by virtue of adhesion to the declaration or by indepen- 
dent recognition and acceptance. Of the congress at the Hague, in 
1899, it is imnecessary to speak. It forms an epoch in the history of 
the law of nations. 

What has been said as to the development of international law, 
denotes the progress at the same time the defects of the system. Its 
progress has been great; but, viewed as a body of law, its chief defect 
is the want of some form of international organization by which a 
common interpretation and common enforcement of its mandates may 
be secured. To a certain extent its rules are at present administered 
by the courts of each country, but the efficacy of this judicial adminis- 
tration is qualified by two facts: first, that much of what we call inter- 
national law is of political rather than judicial cognizance and cannot 
be dealt with by the courts ; and secondly, that, if the court of a par- 
ticular country departs from the general opinion, there is no remedy 
but a diplomatic claim, enforceable in the last analysis by war. 

Here, then, lies the work of the future, in the attainment of some 
method, by some form of organization, for the common interpreta- 
tion and enforcement of international law, not indeed without the use 
or provision for the use of force, but without creating the legal con- 
dition of things called a state of war. 

John Bassett Moore. 



